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DETAILED ACTION 



Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

2. Claims 12-17 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Michelson 5,484,437 which discloses the invention as claimed noting figures 2-4, 12-13 
comprising: (I) a distraction spacer (120) with a main body; first and second 
diametrically opposed surfaces (see fig. 3) having leading end and trailing ends (122, 
128) with a longitudinal axis; wherein the diametrical opposed surfaces converge 
towards the longitudinal axis from the trailing end to the leading; (II) a tap (280) having a 
shaft (286) with a longitudinal axis; a head (294) at the distal end of the shaft; a tapping 
thread (282) at least partially surrounding the head wherein the thread includes a 
plurality of peaks and valleys (where it is inherent that the cutting ridges 296 equate to 
peaks and valleys) around the head with a leading end tap diameter adjacent a distal 
end of the head; wherein the trailing end tap diameter (292) is greater than the leading 
end tap diameter, and the leading end tap diameter (294) is substantially equal to an 
implant leading end diameter; wherein the spacer comprises a frustro-conical shape 
(3b); opposing flat surfaces substantially equal to a desired degree of lordosis (3a); an 
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internal axial threaded bore at the trailing end (114); an annular groove at the trailing 
end (128); wherein the tapping thread cxjmprises a sharp radial extremity (296). 



Double Patenting 

3. The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g.. In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Long!, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
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be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1 , 1 994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

Claims 1-1 1 are rejected on the ground of nonstatutory obviousness-type double 
patenting as being unpatentable over claims 1-13 of U.S. Patent No. 6,165,219. 
Although the conflicting claims are not identical, they are not patentably distinct from 
each other because the current claims are merely reworded in a broader manner. 

Claims 12-17 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-38 of U.S. Patent No. 6,740,091. 
Although the conflicting claims are not identical, they are not patentably distinct from 
each other because the current claims are merely reworded in a broader manner. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Suzette J-J Gherbi whose work schedule is Maxi-Flex 
off every other Friday and whose telephone number is 571-272-4751 . 

The fax phone numbers for the organization where this application or proceeding 
is assigned are 703-872-9306. 
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Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is 703-308- 
0858. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status infonnation for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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PRIMARY EXAMINER 
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